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INTRODUCTION 
Hitler was a vegetarian, as was Gandhi.  Therefore, Gandhi, like Hit-

ler, was evil.   
The illogic of the above statement will be apparent to most readers.  

Indeed, the ability to understand why these premises do not lead to the con-
clusion that follows them is fundamental to being able to understand or per-
form legal analysis.  Nonetheless, judicial opinions are loaded with argu-
ments that compare people and institutions with honorable intentions and 
authority derived from legitimate sources to Hitler, other despots, or despot-
ic organizations.  For example, in considering whether the Broward County 
Sheriff’s office acted lawfully when it randomly boarded buses and asked 
passengers for permission to search their bags for drugs, a state court judge 
reminded readers that Florida was “not Hitler’s Berlin, nor Stalin’s Mos-
cow, nor . . . white supremacist South Africa.”1  Justice Thurgood Marshall 
found this language so compelling that he quoted it in a dissenting opinion 
when the U.S. Supreme Court considered the constitutionality of the same 
police technique in another case.2  This statement is just one among many 
examples of reductio ad hitlerum3 (“RAH”) arguments—a form of logical 
fallacy that calls on the reader to condemn anything that even arguably has 
an attribute in common with Hitler, the Nazi party, or organizations asso-
ciated with Nazism—that appears in American judicial opinions.   

I do not mean to suggest that all judges fall victim to RAH fallacies.  
In fact, some judges have recognized the serious effect of such fallacies and 
worked to discourage their use.  For example, in 2009, a federal district 
court judge admonished an attorney who argued that his client would be 
“back to Poland in 1939” if the court refused to grant a motion to transfer 
venue.4  The judge criticized the attorney’s argument as “beyond the pale 
and greatly demean[ing to] those who suffered at the cruel hands of the Na-
zis” and concluded that it did “not merit analysis from the court.”5  Judges 
  
 1. State v. Kerwick, 512 So. 2d 347, 348 (Fla. Dist. Ct. App. 1987).   
 2. Florida v. Bostick, 501 U.S. 429, 443 (1991) (Marshall, J., dissenting) (quoting 
Kerwick, 512 So. 2d at 348-49). 
 3. This term is a pun of reductio ad absurdum coined by ethicist Leo Strauss.  LEO 
STRAUSS, NATURAL RIGHT AND HISTORY 42 (1950).  See infra Section II.A for a more com-
plete discussion of the origins, history, and use of the term. 
 4. United States v. Agriprocessors, Inc., No. 08-CR-1324-LRR, 2009 WL 721715, 
at *1 n.1 (N.D. Iowa Mar. 18, 2009). 
 5. Id.  Likewise, other courts have previously recognized that RAH arguments are 
an ineffective and “hackneyed . . . rhetorical device.”  Williams v. Town of Greenburgh, 535 
F.3d 71, 77 (2008) (citing Preda v. Nissho Iwai Am. Corp., 128 F.3d 789, 792 (2d Cir. 
1997)) (comparing corporate business practices with Mussolini’s Italy, Nazi Germany, and 
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have also overturned convictions when prosecutors made a RAH argument 
against a defendant, recognizing that Hitler comparisons have an inappro-
priate and inflammatory effect on juries.6  Nonetheless, as this Article 
chronicles, many members of the judiciary still engage in RAH arguments 
in a misguided effort to support their reasoning.   

While I hope to establish that RAH arguments are surprisingly com-
mon, that still leaves open the question of whether their use by the judiciary 
matters.7  There are at least two reasons that it does.8  First, by using words 
and reasoned arguments, courts are empowered to guide the American jus-
tice system.  Judges have the “ultimate authority to decide the most funda-
mental issues affecting the government’s power to interfere with, alter and 
sometimes end the lives of American citizens,” including the authority to 
“overrul[e] the decisions of . . . elected [officials].”9  Providing rationally 
sound “opinions is the principal means by which the [c]ourt[s] [are] re-
strained in [their] decision making.”10  As a result, judges have the obliga-
tion to express the rationale underlying decisions clearly and in a way sup-
ported by reasoned analysis.  Additionally, on an intellectual level, judicial 
“opinions serve as the most conspicuous paradigms of the best feature of the 
American judicial system: fair and impartial application of legal principles 
to reach honest results.”11  With that in mind, few things could be less intel-
lectually honest than attempting to bolster an argument by comparing a po-
  
Communist Romania); NLRB v. N.Y. Univ. Med. Ctr., 702 F.2d 284, 288 (2d Cir. 1983) 
(describing a medical center administrator as a fascist), vacated, 464 U.S. 805 (1983); United 
States v. Silverman, 430 F.2d 106, 124 (2d Cir. 1970) (comparing Adolf Hitler and a union 
official); United States v. Bollenbach, 125 F.2d 458, 459 (2d Cir. 1942) (likening govern-
ment investigators to Hitler); Croce v. VIP Real Estate, 950 F. Supp. 524, 537 (E.D.N.Y. 
1997) (likening an office manager to Hitler).  
 6. See Martin v. Parker, 11 F.3d 613, 616 (6th Cir. 1993) (overturning criminal 
conviction because of “the prosecutor’s attempt to suggest to the jury through cross-
examination and final argument a similarity between [defendant] and Adolf Hitler.  Such a 
comparison creates an overwhelming prejudice in the eyes of the jury.” (citing United States 
v. North, 910 F.2d 843, 895 (D.C. Cir. (1990)) (likening defendant’s strategy to Adolph 
Hitler’s was “[u]nquestionably inflammatory”), modified in part, 920 F.2d 940 (D.C. Cir. 
1990)). 
 7. Recognizing the emotional associations Nazi-comparisons can create in readers, 
I want to prevent any impression that by criticizing comparisons judges make to Hitler and 
Nazis, I am suggesting Hitler and Nazis are unworthy of criticism.  I am not.  Instead, I have 
chosen to analyze reductio ad hitlerum because these comparisons exemplify how emotional 
arguments can distract from logical discourse.  This choice of topic is by no means an at-
tempt to argue against vilifying Hitler, Nazis, or Nazism in general.   
 8. See Andrew Jay McClurg, Logical Fallacies and the Supreme Court: A Critical 
Examination of Justice Rehnquist’s Decisions in Criminal Procedure Cases, 59 U. COLO. L. 
REV. 741, 743-44 (1988) (describing the significance of the Court’s role in society; arguing 
that fallaciously based decisions are inappropriate). 
 9. Id. at 743. 
 10. Id. at 743-44. 
 11. Id. at 744. 
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lice department to the Gestapo because of its arguably unconstitutional 
search and seizure policy. 

Ultimately, this Article has two goals.  The first is to introduce one 
narrow, somewhat silly form of illogical argument in its various forms as an 
avenue for discussing logic and logical fallacies.  The second goal is to en-
courage readers to investigate the theory behind classical logic and use it as 
a tool to help to address legal problems.  While understanding the theory of 
classical logic will not solve all problems in legal analysis, it will, at least, 
help promote sound reasoning and also help readers avoid being unduly 
influenced by the various forms of fallacious arguments that appear in judi-
cial opinions and beyond.  To accomplish these goals, this Article is ar-
ranged in three parts.  Part I provides a general background on logic and 
fallacies.  Part II introduces the RAH group of fallacies and identifies and 
analyzes comparisons to Hitler, Nazis, and the like that appear in judicial 
opinions.  Part III recommends techniques for recognizing RAH arguments 
and suggests methods for combating them once identified.   

I.  LOGIC: WHAT IT IS AND HOW IT RELATES TO THE LAW 

The role of logic in judicial opinions, or in legal reasoning in general, 
is seldom discussed.  Among scholars, there is no shortage of study on the 
doctrinal basis for judicial decisions, but very little attention has been given 
to the theory underlying the rhetorical methods used in the judicial decision 
making process, i.e., a great deal of effort has been put into analyzing the 
“why” of judicial decisions, but not much into the “how.”12  Focusing on the 
“how” would be beneficial.  As Judge Ruggero Aldisert, former Chief Judge 
of the Third Circuit, observed: better understanding of the theory of logic 
would allow judges to “judge more fairly, and therefore better” and, as a 
result, would allow them to “publish more convincing opinions.”13  I believe 
that a corollary statement also applies to practitioners, professors, and law 
students: cognizance of the theory of logic and its application to legal rea-
soning would allow for sounder, more effective analysis.  To that end, this 
section is intended as a short introduction to the study of logic and its appli-
cation in the law.14 

  
 12. Id. at 743 (noting lack of scholarship on rhetorical technique in judicial deci-
sions). 
 13. RUGGERO G. ALDISERT, LOGIC FOR LAWYERS: A GUIDE TO CLEAR LEGAL 
THINKING 3 (3d ed. 1997). 
 14. This Article gives a very brief overview of the study of logic.  My goal is to 
remain pithy, but not so pithy that readers unfamiliar with the field cannot follow along in 
Sections II and III.  For those who wish to dig deeper, any of the texts cited in this Article 
would provide a good starting point.  Additionally, Professor Michael A. Smith has collected 
a helpful bibliography of resources on rhetoric and logic as applied to law.  Michael R. 
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A.  Logic and its Role in the Law 

Legal thinkers have long considered knowledge and skill with the 
tools of logic to be vital to legal analysis.  For example, Cesare Beccaria, 
who wrote a groundbreaking eighteenth-century treatise on penal law, urged 
that every judicial opinion in a criminal case should be based on the use of 
one of the logical reasoning methods that Aristotle popularized, the syllog-
ism: “‘a judge should come to a perfect syllogism: the major premise should 
be the general law; the minor premise, the act which does or does not con-
form to the law; and the conclusion, acquittal or condemnation.’”15  Unfor-
tunately, the esteem for legal logic held by Beccaria—who was so greatly 
admired by John Adams, Benjamin Franklin, and Thomas Jefferson that his 
“notions of justice” were woven into the Bill of Rights16—ultimately fell 
into disfavor within the academy. 

Reflecting this view, modern legal training typically does not include 
instruction on the theory of classical logic.  As a result, few, if any, current 
judges or practitioners were ever trained in the workings of logic in law 
school.17  This was not always true; logic once served as a cornerstone of 
legal education.18  This began to change in about 1870 when Langdell’s 
casebook method became the preeminent teaching method in American law 
schools.19 

Professor Jack Landau has argued that the historical quibble with “log-
ic” was actually an opposition to excessive reliance on one of the several 
forms of logical reasoning, deduction, and not an opposition to the use of 
logic, in general, to solve legal problems.20  It has taken more than a century 
for legal thinkers to return to the idea of incorporating training in the theory 
of logic and rhetoric into their teaching and scholarship.  In 1981, Professor 
Landau lamented that “[o]nly one text on legal writing” available at the time 
“contain[ed] even a list of . . . informal fallacies.”21  In 2003, Professor Kris-
ten Robbins noted that professors and scholars have been largely unsuccess-
  
Smith, Rhetoric Theory and Legal Writing: An Annotated Bibliography, 3 J. ASS’N LEGAL 
WRITING DIRECTORS 129 (2006). 
 15. Wilson Huhn, The Use and Limits of Syllogistic Reasoning in Briefing Cases, 42 
SANTA CLARA L. REV. 813, 814 (2002) (quoting CESARE BECCARIA, ON CRIMES AND 
PUNISHMENTS 11 (David Young trans., Hackett Publishing Co. 1986) (1764)).   
 16. JANE MAYER, THE DARK SIDE 150 (2008) (identifying Beccaria as influencing 
Founding Fathers). 
 17. Kristen K. Robbins, Paradigm Lost: Recapturing Classical Rhetoric to Validate 
Legal Reasoning, 27 VT. L. REV. 483, 484 (2003) (stating that very few law schools teach 
classes in logic or rhetoric). 
 18. Id. at 483 (identifying advent of the “case method” in 1870 as point when law 
schools stopped training students in rhetoric). 
 19. Id. (stating “legal argument was considered an art form until the late 1800s”). 
 20. Jack L. Landau, Logic for Lawyers, 13 PAC. L.J. 59, 65-66 (1981). 
 21. Id. at 60. 
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ful in their efforts to re-inject the study of the theoretical basis for classical 
logic into the classroom.22    

Yet, it appears the tide may be turning back toward inclusion of the 
theory of classic logic in legal education.  In very recent years, several law 
school textbooks have either focused on or included at least a chapter de-
voted to the use of logic in legal reasoning.23  In their 2008 book on legal 
persuasion, Making Your Case, Justice Antonin Scalia and Bryan Garner 
even urged lawyers to “[t]hink syllogistically,” meaning that attorneys 
should frame arguments using the deductive method of classical logic.24 

Although it is not taught as “classical logic,” many of the methodolo-
gies current law students learn for resolving legal problems rely on it.  
Among them, law professors teach students to use the “IRAC”25 and 
“CREAC”26 analytical paradigms for approaching exams and memorandum 
assignments.  Success using these tools requires students to apply logical 
reasoning.  However, they are expected to do so without any preliminary 
discussion of the theory of logic.  Instead, as Professor Vern Walker put it: 
“[m]ost legal educators . . . merely illustrate reasoning by exhibiting a 
stream of examples (both historical and hypothetical), leaving it to the stu-
dent to abstract from those examples ‘how to think like a lawyer.’  We sel-
dom develop general accounts that explain to students how lawyers ought to 
reason and why.”27  So, to the extent that it can be accomplished in an ar-
ticle, the next two sections give a brief, general account of the theory behind 
logic and fallacies to help ground the subsequent analyses of RAH argu-
ments that appear in judicial opinions.   
  
 22. See Robbins, supra note 17, at 484. 
 23. See, e.g., ALDISERT, supra note 13; see also DAVID S. ROMANTZ & KATHLEEN 
ELLIOTT VINSON, LEGAL ANALYSIS: THE FUNDAMENTAL SKILL (2d ed. 2009); KRISTEN 
KONRAD ROBBINS-TISCIONE, RHETORIC FOR LEGAL WRITERS: THE THEORY AND PRACTICE OF 
ANALYSIS AND PERSUASION (2009); STEVEN J. BURTON, AN INTRODUCTION TO LAW AND 
LEGAL REASONING (3d ed. 2007). 
 24. ANTONIN SCALIA & BRYAN A, GARNER, MAKING YOUR CASE: THE ART OF 
PERSUADING JUDGES, 41-43 (2008). 
 25. IRAC stands for “Issue, Rule, Analysis, Conclusion,” and is a popular method 
for answering essay questions in “issue-spotter” exams.  See ROMANTZ & VINSON, supra note 
23, at 120. 
 26. CREAC, is an acronym that stands for “Conclusion, Rule, Explanation, Applica-
tion, Conclusion.”  See id.  It is a paradigm first year law students learn to help them focus 
their analysis when writing memoranda analyzing hypothetical fact patterns.  See id. at 121-
27.  Writing the various CREAC sections requires an understanding of both deductive rea-
soning to determine how the hypothetical facts fit, or do not fit, within the rule of law; as 
well as inductive reasoning in the form of analogy to explain how certain cases dictate their 
application to the rule.  See id.; see also Stephanie Roberts Hartung & Shailini Jandial 
George, Promoting In-Depth Analysis: A Three-Part Approach to Teaching Analogical Rea-
soning to Novice Legal Writers, 39 CUMB. L. REV. 685 (2009). 
 27. Vern R. Walker, Discovering the Logic of Legal Reasoning, 35 HOFSTRA L. REV. 
1687, 1689 (2007). 
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B.  The Very Basics of Logic 

Logic is the study of the methods and principles that distinguish cor-
rect and incorrect reasoning.28  It is the study of argument.  Of course, terms 
like “argument” have distinct and specialized meanings within the study of 
logic, so a brief introduction to them is necessary.   

Arguments are made up of propositions, the role of which is to assert 
or deny that something is the case.29  There are two varieties of propositions: 
premises and conclusions.30  Conclusions are the propositions that are prov-
en “on the basis of the other propositions of the argument.”31  The other 
propositions, the ones that give information that support the conclusions, are 
the premises.32  Therefore, using these definitions, an argument can be un-
derstood to be any group of propositions where a conclusion is to be drawn 
from the premises.33   

Typically, logicians hold that not everything someone says or writes 
amounts to an argument.  As a result, traditionally, part of the study of logic 
involves distinguishing “non-arguments” from “arguments.”  To be an ar-
gument, the proponent must intend to prove a point through the use of infe-
rence.34  So, the hallmark of an argument is that it uses one or more pieces 
of information to lead us to a result.  Non-arguments, by contrast, are not 
intended to prove anything based on evidence from which one can draw a 
conclusion, but instead are assertions that do things like warn, advise, or 
share an opinion.35  Distinguishing argument from non-argument can be a 

  
 28. IRVING M. COPI & CARL COHEN, INTRODUCTION TO LOGIC 4 (13th ed. 2009).   
 29. Id. at 4, 7. 
 30. Id. at 7. 
 31. Id. 
 32. Id. 
 33. The classic example of a syllogistic argument is: 

 
  Premise #1:  All men are mortal. 
  Premise #2: Socrates is a man. 
  Conclusion: Therefore, Socrates is mortal. 
 
Here, Premise #1 is called the major premise, which is typically a broad statement of a gen-
eral principle.  ROMANTZ & VINSON, supra note 23, at 66.  Premise #2 is called the minor 
premise, which is usually a statement of how the facts of the specific situation relate to the 
broad principle expressed in the major premise.  Id. at 67.  The conclusion is the result of 
what follows after the minor premise is distributed into the major premise.  Id.  This argu-
ment is also an example of deductive reasoning, which is the form of logic where the conclu-
sion must follow the premises.  Id. at 66.  It is organized in the form of a categorical syllog-
ism, which is the name for a three-part argument that contains a major premise, minor pre-
mise, and conclusion.  Id.  
 34. See McClurg, supra note 8, at 758. 
 35. See id. 
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tricky business because a reader has to discern the intent of the proponent to 
do so.   

Luckily, when analyzing legal writing, we can adopt an easier ap-
proach.  For our purposes, anything written in a judicial opinion that dis-
cusses the law will be considered an argument.  Professor Andrew McClurg 
has explained why this inclusive view for identifying arguments works best 
when analyzing judges’ decisions: 

Every portion of a[n] . . . opinion is included as part of the effort to gain ac-
ceptance for both the specific holding and the ratio decidendi of the case, and so 
can be considered argument.  This is not limited to the reasoning offered in support 
of the result, but includes the statement of the facts and even the statement of the 
proceedings below, both of which are typically presented in the fashion most likely 
to bolster the position adopted by the Court.  The same is true, in converse, of dis-
senting opinions, where the primary goal is to persuade the audience that the 
Court’s opinion should not be accepted, that it is not reasonable and not the best 
resolution among competing alternatives.36 

All of this makes the study of logic sound fairly easy: because every-
thing written in a judicial opinion is an argument, just memorize a few defi-
nitions and the logic should be easy to follow.  Unfortunately, it is not so 
simple.  Along with good logic comes bad logic.  The next section introduc-
es fallacies and explains why the study of logic can be difficult. 

C.  Logic Gone Wrong: Fallacies 

The sort of reasoning that the study of logic analyzes, and which ap-
pears in judicial opinions, is not always based on premises and conclusions.  
Instead, some arguments inject ideas that are confusing or distracting and 
have the effect of steering the reader away from the reasoned interplay of 
premises and conclusions.  These logically invalid statements are called 
“fallacies.”37  Fallacies are types of errors that commonly arise in instances 
of bad reasoning.38  More specifically, “each fallacy is a type of incorrect 
argument,” and “[a]ny argument that . . . exhibit[s] that kind of mistake is 
said to commit that [variety of] fallacy.”39 

There are two broad families of fallacy: formal and informal.40  Formal 
fallacies are found in the types of logical reasoning that rely on specific, 
  
 36. Id. at 759-60. 
 37. S. MORRIS ENGEL, WITH GOOD REASON 303 (6th ed. 2000) (defining “fallacy” as 
“an unsound argument”). 
 38. COPI & COHEN, supra note 28, at 118. 
 39. Id. 
 40. The study of fallacies can be tricky to organize because, beyond the “formal 
versus informal” division, there is no accepted taxonomy for fallacies.  See COPI & COHEN, 
supra note 28, at 119.  This is especially problematic in the field of informal fallacy, where 
definitions tend to overlap and interlock.  Further, many times, a single argument often in-
volves several fallacies resulting in cross-divisions that further complicate the analysis.  
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rigid forms for presenting an argument, such as syllogisms.41  Formal falla-
cies amount to deficiencies not in the language of the argument, but in the 
way arguments that require these specific formats are structured.42  The 
second group, informal fallacies, results from shortcomings in the content of 
arguments.43  This Article focuses on informal fallacies.  The distractions 
caused by informal fallacies are based on psychology: they are emotionally 
persuasive, yet violate the standards of reasoned argument.44  They can ap-
pear in a variety of different shapes and sizes, which “makes them more 
difficult to detect than formal [fallacies].”45  The key tool for diagnosing 
informal fallacies is penetrating the language of an argument to see what is 
really meant and, in turn, to discern whether the language forms an incorrect 
argument.46  
  
Andrew Jay McClurg, The Rhetoric of Gun Control, 42 AM. U. L. REV. 53, 64-65 (1992).  
Although the various organizational methods have resulted in some overlapping definitions 
among scholars, these roadmaps of fallacies are helpful because they help bring organization 
to efforts to spot informal fallacies.  I point this out with knowledge that this Article may 
complicate matters further because the reductio ad hitlerum fallacy focuses on a group of 
fallacies that, but for their comparison to Nazism, arise out of a patchwork of categories of 
fallacy.   
 41. See supra note 33 for an example of a valid syllogism, which is one form of 
deductive argument. 
 42. For an example of a formal fallacy, consider the following syllogism: 
        
  Major premise:  All lawyers are intelligent. 
  Minor premise:  Jane is intelligent. 
  Conclusion:  Therefore, Jane is a lawyer. 
  
This argument commits a formal fallacy called the “fallacy of the undistributed middle.”  See 
ROBERT J. GULA, NONSENSE: HOW TO OVERCOME IT 146 (1979).  To make a valid syllogistic 
argument, the middle term (the one that occurs in both the major and minor premise, but not 
the conclusion; here the middle term is the characteristic of being “intelligent”) must be 
distributed.  Id.  To be distributed means that the term covers all the members of the class 
that it denotes.  Id.  In this example, the middle term is undistributed because neither of its 
uses applies to all intelligent people.  Therefore it cannot be used to connect Jane and law-
yers because they could both be separate and unconnected divisions of the class of intelligent 
people.  
 43. COPI & COHEN, supra note 28, at 119. 
 44. See Yair Neuman, Michael P. Weinstock & Amnon Glasner, The Effect of Con-
textual Factors on the Judgment of Informal Reasoning Fallacies, 59 Q. J. OF EXPERIMENTAL 
PSYCHOL. 411, 412 (2006). 
 45. COPI & COHEN, supra note 28, at 119. 
 46. Although everything included in a judicial opinion will be considered “argu-
ment” for the purposes of this Article, typically, logical analysis requires one to carefully 
distinguish between incorrect statements that are non-arguments and arguments that are 
fallacious.  Put differently, one must first determine if a statement is an argument and only if 
it is can it be determined if it commits a fallacy.  For example, if an attorney said to a col-
league, “all judges are men,” she has made an incorrect statement, but not made a fallacious 
argument.  See McClurg, supra note 8, at 758 (this example is adapted from McClurg’s).  
Before there can be a fallacious argument, there must be an argument and here there was no 
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II.  REDUCTIO AD HITLERUM ARGUMENTS 

This section explains the origins and background of the RAH fallacy 
and gives examples of its use in judicial opinions.  It concludes by examin-
ing RAH arguments in analogical reasoning and considers when compari-
sons to Hitler, Nazis, and Nazism are appropriate. 

A.  Origins of Reductio ad Hitlerum 

In the early 1950s, the ethicist Leo Strauss invented the reductio ad 
hitlerum fallacy.47  When Strauss coined the term, he did so in the context of 
a criticism of another philosopher, Max Weber.48  Weber’s theories, Strauss 
alleged, always lead to nihilistic consequences.49  In explaining this view, 
Strauss mapped Weber’s ideas and the rationale underlying them.50  Strauss 
warned that his analysis of Weber made it necessary to use arguments that 
avoided committing the unfortunately common reductio ad hitlerum falla-
cy.51  Strauss defined the RAH fallacy as the idea that “[a] view is not re-
futed by the fact that it happens to have been shared by Hitler.”52  Also 
called “playing the Nazi card,”53 Strauss’s definition has come to include 
any fallacious argument that invokes Hitler, Nazism, or mechanisms of the 
Nazi regime to aid in creating or supporting a point.54   
  
argument because there was no premise that supported a conclusion.  See id.  By contrast, if 
she said, “I have been to the court once a week for the past three months, and each time I 
have been there, the judge I appeared before was a man.  Therefore, all judges are men,” she 
would have committed the fallacy of hasty generalization.  This fallacy says something about 
a class of things based on one’s inadequate sample or knowledge.  IRVING M. COPI & KEITH 
BURGESS-JACKSON, INFORMAL LOGIC 122 (3d ed. 1996).  This second example is an argu-
ment because there is a premise supported by evidence (observing only male judges during 
weekly trips to the court) intended to prove a conclusion (all judges are men).  It is also a 
fallacious argument because the proponent’s limited experience overly relies on an unrepre-
sentative sample in reaching its conclusion.   
 47. LEO STRAUSS, NATURAL RIGHT AND HISTORY 42-43 (1953).   
 48. Of course, associating this term with the philosophy of Weber is not quite fair: 
Weber died in 1920, well before Hitler rose to prominence.  See id. 
 49. Id. at 42. 
 50. Id. 
 51. Id. 
 52. Id. at 42-43.  Of course, this definition is not intended to suggest that there are 
not times that mentioning Hitler, or even comparing things to Hitler or Nazis, is appropriate.  
There are, and those “fair” comparisons to Hitler are also discussed in this Article.  See infra 
Section II.C. 
 53. TONY HOPE, MEDICAL ETHICS: A VERY SHORT INTRODUCTION 8-10 (2004) (de-
fining “playing the Nazi card”). 
 54. The term reductio at hitlerum can just as easily be modified to reductio ad Sta-
lin, Bin Laden, Pol Pot, or bad person du jour.  Regardless, the principle is the same.  For the 
sake of brevity—and to avoid further raised eyebrows from the good folks at Lexis and Wes-
tlaw (one can only imagine what an auditor working for one of those companies would think 
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Fallacies can be grouped into families, such as “fallacies of presump-
tion,”55 or “fallacies of ambiguity.”56  However, RAH fallacies do not fit in a 
single traditional family of fallacies.57  Rather, RAH fallacies comprise a 
number of different kinds of fallacies.  RAH fallacies are simply arguments 
that are otherwise fallacious that use a reference to Hitler, Nazis, or Nazism 
to support them.  For example, the slippery slope fallacy occurs when a per-
son attempts to rebut an argument by pointing out that a proposed measure 
would lead to other undesirable circumstances.58  The fallacy is committed 
when the proponent makes this argument without explaining the causal 
steps in between or how the bottom of the slippery slope would necessarily 
result from the first step.59   

So, if Smith argues that the right to vote should be taken away from 
convicted felons, then Jones would make a standard slippery slope argument 
by pointing out that disenfranchising convicts would lead to the disenfran-
chisement of anyone who had done anything the government did not like.  
Now, if Jones instead argued that disenfranchising convicts would result in 
only Aryans being able to vote, making America just like Nazi Germany, 
then it would take the form of a RAH slippery slope argument.  It fits within 
the RAH class of slippery slope because it both meets the definition of a 
slippery slope argument and because the way the proponent committed it 
was with a comparison to Nazi Germany.   

While this Article focuses on the appearance of this fallacy in the con-
text of judicial opinions, the use of RAH arguments goes well beyond legal 
argumentation.  Politicians, journalists, and others commonly engage in 

  
of me based on the search terms entered while researching this Article)—this Article mainly 
focuses on only comparisons to Hitler, Nazis, and the Nazi apparatus.  I do cite a few in-
stances of non-Hitler/Nazi-related examples that (a) were unavoidably juicy examples of 
judicial-logical misbehavior or (b) provided an educationally redeeming example illustrating 
this family of fallacy.   
 55. Fallacies of presumption look like valid arguments but are not because they 
overlook, evade, or distort information.  S. MORRIS ENGEL, THE STUDY OF PHILOSOPHY 139-
40 (5th ed. 2002). 
 56. Fallacies of ambiguity are those that appear to be a well-constructed argument 
on their face, but have meanings that are unclear.  See id. at 133-34.  
 57. RAH fallacies are most typically, but not exclusively, drawn from the “fallacies 
of relevance” family.  In fallacies of relevance, a reader is drawn to conclusions that are not 
supported by the premises.  See Richard H. Underwood, Logic and the Common Law Trial, 
18 AM. J. TRIAL ADVOC. 151, 157 n.21 (1994).  For more information on families of fallacies, 
an excellent website, The Fallacy Files, provides a complete taxonomy of logical fallacies, as 
well as a number of other excellent resources related to the study of logic and fallacy.  See 
The Fallacy Files: Taxonomy of Logical Fallacies, http://www.fallacyfiles.org/taxonomy. 
html (last visited Oct. 19, 2009).   
 58. Eric Lode, Slippery Slope Arguments and Legal Reasoning, 87 CAL. L. REV. 
1469, 1469 (1999). 
 59. Id. 
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RAH arguments when discussing issues like the death penalty,60 gun con-
trol,61 evolutionism,62 abortion,63 and, in a bitter irony, Zionism.64  Some-
times, journalistic references to Hitler-comparisons have taken more crea-
tive angles.  Consider, for example, the unique research of Rich Cohen, who 
  
 60. See, e.g., Charles Lane, The Paradoxes of a Death Penalty Stance, WASH. POST, 
June 4, 2005, at A17 (comparing Germany’s historical treatment of death penalty, focusing 
on Nazi-era, to that of the modern United States). 
 61. The Fordham Law Review went so far as to publish a symposium issue that 
“included three articles suggesting that Nazi Germany had liberal policies toward firearm 
owners that the National Rifle Association . . . [uses to] promote[] a myth of Nazi repression 
of firearms” to further its own positions.  Stephen P. Halbrook, Nazism, The Second Amend-
ment, and the NRA: A Reply To Professor Harcourt, 11 TEX. REV. L. & POL. 113, 114 (2006) 
(citing Bernard E. Harcourt, On Gun Registration, the NRA, Adolf Hitler, and Nazi Gun 
Laws: Exploding the Gun Culture Wars (A Call to Historians), 73 FORDHAM L. REV. 653 
(2004); Deborah Homsher, Response to Bernard E. Harcourt’s On Gun Registration, The 
NRA, Adolf Hitler, and Nazi Gun Laws: Exploding the Gun Culture Wars (A Call to Histo-
rians), 73 FORDHAM L. REV. 715 (2004); Robert J. Spitzer, Don’t Know Much About History, 
Politics, or Theory: A Comment, 73 FORDHAM L. REV. 721 (2004)). 
 62. For example, a 2008 documentary film by conservative actor/writer Ben Stein, 
entitled Expelled: No Intelligence Allowed, was widely criticized for attempting to link evo-
lutionism with Nazism and communism.  See, e.g., Ronald Bailey, Flunk this Movie! Ben 
Stein’s Expelled Is All Worldview and No Evidence, REASON MAGAZINE, July 1, 2008, avail-
able at http://www.reason.com/news/show/125988.html; John Rennie, Ben Stein’s Expelled: 
No Integrity Displayed, SCIENTIFIC AMERICAN, Apr. 9, 2008, available at 
http://www.scientificamerican.com/article.cfm?id=ben-steins-expelled-review-john-rennie.  
In the film, “Stein tours a . . . Nazi death camp[] [where] [a] woman who seems to be a tour 
guide tells [viewers, without offering evidence, that] the Nazis admired Darwinism.”  Annie 
Laurie Gaylor, Repelled by Expelled, Freedom From Religion Foundation, Apr. 24, 2008, 
http://www.ffrf.org/news/2008/expelled.php. 
 63. In a 2008 column published on the website of the Catholic Archdiocese of New 
York, Edward Cardinal Egan, former Archbishop of New York, equated those who allow 
abortion to occur to Nazis: 

Adolf Hitler convinced himself and his subjects that Jews and homosexuals 
were other than human beings.  Joseph Stalin did the same as regards Cossacks and 
Russian aristocrats.  And this despite the fact that Hitler and his subjects had seen 
both Jews and homosexuals with their own eyes, and Stalin and his subjects had 
seen both Cossacks and Russian aristocrats with theirs.  Happily, there are few to-
day who would hesitate to condemn in the roundest terms the self-deceit of Hitler, 
Stalin or even their subjects to the extent that their subjects could have done some-
thing to end the madness and protect living, innocent human beings.   

It is high time to stop pretending that we do not know what this nation of ours 
is allowing—and approving—with the killing each year of more than 1,600,000 
innocent human beings within their mothers.  We know full well that to kill what is 
clearly seen to be an innocent human being or what cannot be proved to be other 
than an innocent human being is as wrong as wrong gets. 

Edward Cardinal Egan, Just Look, Archdiocese of New York, Oct. 23, 2008, 
http://www.archny.org/news-events/columns-and-blogs/cardinals-monthly-column/index. 
cfm?i=9314. 
 64. Nicholas Goldberg, What is Anti-Semitism?, L.A. TIMES, May 12, 2009, at A21 
(discussing propriety of comparing Zionism to Nazism).  
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examined how a simple grooming decision can result in comparisons to 
Hitler.  Cohen, a Jewish-American author, researched the toothbrush mus-
tache for a 2007 Vanity Fair magazine article.65  The toothbrush mustache, 
Cohen revealed, has a storied history in Germany dating to the late 19th 
century.66  Even before arriving on our shores, the style was commonly 
worn in the United States by fashionable members of the upper class.67  
Since the 1940s, however, the toothbrush mustache’s identity has changed.68  
It is now known as the “Hitler mustache,” having been renamed for its most 
infamous wearer.69  In writing the article, Cohen went so far as to grow a 
toothbrush mustache himself to see how his New York City neighbors 
would respond.70  While Cohen never framed his article as such, the nega-
tive associations with Hitler that he chronicled are at the core of the RAH 
fallacy: just because Hitler wore a toothbrush mustache, everyone else who 
does is also assumed to be an evil maniac.71   

B.  Reductio ad Hitlerum in Judicial Opinions 

This section explores the use of RAH in the writings of judges.  Each 
separate sub-section defines the fallacy at issue, provides an example (or 
examples) of a RAH use in a judicial opinion, and then analyzes the reason 
it amounts to a RAH argument. 

I have limited the selected examples to the words of judges, as op-
posed to arguments by attorneys, litigants, or others.  When choosing judi-
cial opinions to highlight, I attempted to use only those where the RAH 
argument appeared to be a sincere attempt to explain reasoning or to other-
wise persuade the reader.  While I did not attempt to discern the motivations 
of judges who made the arguments, I avoided selecting examples where the 
RAH argument appeared unambiguously intended to joke or chide, as op-
posed to appearing as an effort to support an argument. 

  
 65. Rich Cohen, Becoming Adolf, VANITY FAIR, Nov. 2007, available at 
http://www.vanityfair.com/culture/features/2007/11/cohen200711. 
 66. Id. 
 67. Id. 
 68. See id. 
 69. See id. 
 70. Not well. 
 71. And this in spite of the fact that many people have worn the toothbrush mus-
tache, including famous ones like Charlie Chaplin.  Yet, it’s now a “Hitler mustache,” not a 
Chaplin mustache.  The implication, perhaps, is that Hitler was more evil than Chaplin was 
funny. 
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1.  The Straw Man 

When an opposing argument is difficult to dispute, change it to one 
that is easier to defeat.  This idea is the basis behind the straw man fallacy, 
in which one creates the illusion of having refuted a solid proposition by 
substituting a similar, weaker proposition for it and refuting the substitute 
instead.72  By doing so, the proponent can defeat a “straw man” instead of 
the stronger “flesh and blood” argument the opponent actually made.73   

The effectiveness of the straw man argument lies in the subtlety of the 
change.  To the outsider who has heard both sides of the argument, it may 
even appear as if the opponent’s argument is being rebutted head-on.  For 
example, in In re Marino,74 the court committed a RAH straw man fallacy 
when considering the case of a sixty-one-year-old woman named Ellen Ma-
rino, who became the president of a small mortgage corporation at the re-
quest of her boyfriend.75  Her role in the business activities was nominal: 
she was not involved with the business in any way except for allowing a 
rubber stamp to be produced with her signature; she had no awareness of the 
business’s dealings, and received no profits from it.76  She believed she as-
sumed the role of corporate president because her boyfriend’s past credit 
problems prevented him from doing so himself.77  When the corporation 
failed to pay its taxes and subsequently defaulted on an installment payment 
plan arrangement, the IRS sought repayment directly from Ms. Marino in an 
individual capacity.78  Ms. Marino argued that she was not involved with the 
functions of the business in any way and thus was not personally obligated 
to pay the corporation’s tax debt.79  The Bankruptcy Court agreed and ruled 
that she was not a “responsible party.”80  The government appealed to the 
U.S. District Court, which reviewed the evidence de novo and reversed the 
Bankruptcy Court, ruling that Marino was a responsible party.81  In its opi-
nion, the District Court reasoned: 

  
 72. See COPI & COHEN, supra note 28, at 126. 
 73. Id. 
 74. 311 B.R. 111 (M.D. Fla. 2004). 
 75. Id. at 113 & n.2; Answer Brief of Appellee at 1, In re Marino, 311 B.R. 111 
(M.D. Fla. 2004) (No. 6:04-CV-Orl-31KRS). 
 76. Answer Brief of Appellee, supra note 75, at 2-3. 
 77. In re Marino, 311 B.R. at 113.  
 78. Id.  
 79. Answer Brief of Appellee, supra note 75, at 10-11. 
 80. In re Marino, No. 01-3154-6B7, 2004 WL 693405, at *2 (Bankr. M.D. Fla. Feb. 
12, 2004). 
 81. In re Marino, 311 B.R. at 118. 
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It is . . . of no moment that Marino was president in name only and essentially 
served at the whim of [the actual owner]; Marino cannot avoid liability based on 
the “Nuremberg defense” that she was just following orders.82 

On the surface, this portion of the court’s reasoning in In re Marino appears 
to sensibly dispel Marino’s argument.  However, the argument the Court 
rejects is not the argument Marino made.  Reviewing Marino’s brief reveals 
that her argument focused on whether her nominal presidency of the corpo-
ration made her a “responsible party” as defined by I.R.S. guidelines.  Ma-
rino did not, as the Court represented, argue that she was “just following 
orders” or that doing so would somehow absolve her of the obligation to 
pay the unpaid taxes.83  The substitution of the Nuremberg defense for the 
argument Marino actually made allowed for the Court to convincingly de-
stroy Marino, but left her actual argument unscathed.  As a result, the Court 
committed a RAH straw man fallacy with this decision. 

  
 82. Id. at 115-16. 
 83. The claim that Marino was making the “Nuremberg Defense” is also not consis-
tent with the definition of the term.  The defense was employed by Nazi war criminals in the 
post-World War II Nuremberg Trials in an attempt to explain, and avoid culpability, for their 
genocidal acts.  Rejection of this principle was codified in the set of guidelines the Nurem-
berg Tribunal created for defining and punishing war crimes: “The fact that a person acted 
pursuant to order of his Government or of a superior does not relieve him from responsibility 
under international law, provided a moral choice was in fact possible to him.”  Report of the 
International Law Commission to the General Assembly, U.N. GAOR, 5th Sess. (Supp. No. 
12) at 12, U.N. Doc. A/1316 (1950), reprinted in 1950 U.N.Y.B. Int’l Comm’n [i] (1950).  In 
its current usage, the Nuremberg defense relates to military personnel charged with the crime 
of disobeying an order.  BLACK’S LAW DICTIONARY 1098 (7th ed. 1999).  It is also some-
times used more broadly to describe situations in which citizens accused of committing 
crimes claim they were mandated by international law.  Id.  When this term has been raised 
by litigants outside of these limited contexts, other judges have chided litigants for raising it, 
implying that using the term amounts to committing the fallacy of weak analogy: 

 
Plaintiff’s comparison of his situation [in which he was rejected for a small 

promotion within the IRS] with that of the Nuremberg defendants is grossly sim-
plistic.  The Nuremberg defendants could have escaped liability by failing to seek 
and retain positions which exposed them to the execution of objectionable activity; 
and, should plaintiff feel sufficiently strongly about the matter, he may do likewise.  
Beyond that, plaintiff’s analogy demonstrates primarily that debates and dialogues 
on public issues have become so debased in recent years that such terms as geno-
cide, war crime, crimes against humanity, and the like are bandied about with con-
siderable abandon in connection with almost every conceivable controversial issue 
of public policy.  There is not the slightest similarity between the crimes commit-
ted under the aegis of a violent dictatorship and the implementation of laws 
adopted under a system of government which offers free elections, freedom of ex-
pression, and an independent judiciary as safeguards against excesses and as a 
guarantee of the ultimate rule of a sovereign citizenry. 

Haring v. Blumenthal, 471 F. Supp. 1172, 1178-79 n.15 (D.D.C. 1979).  See Subsection 
II.B.8. for further discussion of analogical reasoning in regard to Hitler. 
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2.  The Red Herring 

Fox hunting is a tough sport.  Trainers must finely hone their hounds’ 
instincts so that the animals can track a fox over great distances.  The hunt 
becomes all the more difficult when, to divert the hounds from the fox 
scent, a pungent herring, red in color, is drawn across the path of the fox’s 
scent to distract the hounds from the trail.  From this practice comes the 
expression “red herring.”84  Like a hound, those subjected to a red herring 
argument are led away from the issue that had been the focus of the discus-
sion and urged to follow an observation or claim that may be associated 
with the original claim, but is not highly relevant to the truth of the issue in 
dispute.85 

One example of a RAH red herring argument appeared in Liebovitz v. 
New York City Transit Authority,86 where a “highly-regarded member of 
middle management” of the New York subway system sued her employer 
claiming that it subjected her to a hostile work environment.87  The plaintiff 
had “never [been] discriminated against on the basis of sex, nor was she 
personally the target of inappropriate sexual behavior.”88  However, there 
was evidence that the plaintiff observed the “sexual harassment of other 
women in her shop,” which she claimed resulted in her own emotional dis-
tress.89  The issue the court addressed was whether a female plaintiff is en-
titled to recover if she can establish that she vicariously suffered by observ-
ing the gender-based harassment of other women.90  In explaining the hold-
ing that the plaintiff could recover under these facts, the judge pondered: 

Would a rare Jewish person in a Nazi concentration camp afforded privileged 
treatment while other Jews were being horribly persecuted have no claim for the 
psychological trauma of having to witness the abuse?  The deterioration of the hu-
manity, spirit, and dignity of a member of an abused class, granted personal im-
munity on her promise that she will remain silent—perhaps even that she will turn 
away and not see what is plain to see—is impermissible under fundamental ethics 
and law.  As Primo Levi put it in his last book on the Nazi death camps: 

The ocean of pain, past and present, surrounded us, and its level rose from year to 
year until it almost submerged us.  It was useless to close one’s eyes or turn one’s 
back to it because it was all around, in every direction, all the way to the horizon.  
It was not possible for us nor did we want to become islands; the just among us, 
neither more nor less numerous than in any other human group, felt remorse, 
shame, and pain for the misdeeds that others and not they had committed, and in 

  
 84. See ROBERT J. GULA, NONSENSE: RED HERRINGS, STRAW MEN AND SACRED 
COWS: HOW WE ABUSE LOGIC IN OUR EVERYDAY LANGUAGE 80 (2007). 
 85. COPI & COHEN, supra note 28, at 125. 
 86. 4 F. Supp. 2d 144 (E.D.N.Y. 1998), rev’d, 252 F.3d 179 (2d Cir. 2001). 
 87. Id. at 146. 
 88. Id. 
 89. Id. 
 90. Id. at 147. 
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which they felt involved, because they sense that what had happened around them 
and in their presence, and in them, was irrevocable . . . .  It is enough not to see, not 
to listen, not to act.91 

By the end of this statement, one almost forgets that the question in the Lie-
bovitz case was whether vicariously suffering at the humiliation of co-
workers could allow for the observer to recover money damages.  Instead, 
as the court reframed it, the issue became whether someone can emotionally 
suffer as a result of witnessing the suffering of another.  Moreover, the im-
age the court used to reframe these concepts was a particularly powerful 
one: the suffering to which people were subjected in the Holocaust. 

This distracting misdirection in Liebovitz amounts to the court com-
mitting the RAH red herring fallacy.  The question of whether humans can 
vicariously suffer was not before the court.  The real issue was a pragmatic 
one as to how far courts should stretch the connection between harm and 
eligibility to receive money damages.  The effect of the misdirection in Lie-
bovitz was to cause an inappropriate association between opposing the out-
come in this case with denying Holocaust suffering.  The court, apparently 
cognizant of the potential effect of its red herring argument, added “[n]o one 
would suggest that the conditions at plaintiff’s workplace were comparable 
to those at the death camps.”92  Simply put, that suggestion is not correct 
and drawing a connection between the plaintiff’s suffering and suffering in 
concentration camps was precisely what the court did.  A Holocaust refer-
ence had little relevance here, and to the extent it had any, its distracting 
effect rendered it inappropriate.  As a result, the Liebovitz court committed 
the RAH red herring fallacy. 

3.  The Slippery Slope 

Those who make slippery slope arguments suggest the need to resist a 
relatively innocuous practice or policy, either on the grounds that allowing 
it could lead to allowing another practice or policy that is clearly objection-
able, or on the grounds that one can draw no rationally defensible line be-
tween the two.93  Slippery slopes are a particularly difficult form of fallacy 
to diagnose because not all arguments that make a link between one event 
and the possible consequences of it amount to committing the slippery slope 
fallacy.94  Sometimes authors even use the term “slippery slope” in an ap-
  
 91. Id. at 152 (quoting PRIMO LEVI, THE DROWNED AND THE SAVED 86 (1989)). 
 92. Id. 
 93. See Lode, supra note 58, at 1469; see also Frederick Schauer, Slippery Slopes, 
99 HARV. L. REV. 361, 361 (1985); Eugene Volokh, The Mechanisms of the Slippery Slope, 
116 HARV. L. REV. 1026, 1030-31 (2003) (discussing the general nature of slippery slope 
arguments). 
 94. See Lode, supra note 58, at 1504 (describing “empirical” slippery slope argu-
ments—that we should not allow something on the grounds that allowing it would increase 
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parent effort to bolster their argument, as if the ability to envision a slippery 
slope argument is somehow beneficial to establishing validity.95  It is not. 

Invoking images of Nazis at the bottom of a slippery slope is a favo-
rite avenue for judges committing RAH fallacies.96  For example, in Brown 
v. City of Oklahoma City,97 a woman sued her local police department alleg-
ing the police had falsely imprisoned and maliciously prosecuted her.98  The 
incident that gave rise to the case occurred when the police improperly ar-
rested the plaintiff during an illegal search of her home and seizure of her 
car.99  The plaintiff was arrested for resisting arrest, although all criminal 
charges against her were subsequently dismissed.100  The trial judge in the 
civil case entered judgment in favor of the defendant-police department.101  
The plaintiff appealed and, among the issues the court addressed was 
whether it is lawful for a citizen to resist an illegal arrest.102  After explain-
ing that it is hard to imagine resisting an armed police officer with anything 
beyond verbal remonstration, the court noted: “[b]ut the alternative of deny-
ing the right, it seems to us, would create the potential for greater mi-
schief—a license for unrestrained wielding of arbitrary power eventually 
degenerating into [G]estapo and KGB-type terrorism—in short a police 
state.”103 

In justifying the right to self-defense in the face of illegal arrest, the 
judge committed the RAH slippery slope fallacy.  The faulty reasoning be-
gan when, rather than saying why disallowing self-defense against illegal 
arrest could result in a police state, the court simply concluded that it could 
  
the likelihood of our allowing each successive case on the slope, until we finally reach some 
objectionable result—as not inherently fallacious). 
 95. Part of the difficulty with spotting the fallacy of the slippery slope is that argu-
ments that warn of causal relationships can be perfectly valid.  First, it has to delineate each 
step to explain how one event will cause a chain reaction of others.  Then, the arguer has to 
explain why each step necessarily leads to the next while explaining why that chain could not 
be stopped or reversed when it leads to the warned-about end point. 
 96. See, e.g., Cameron v. Maloney, 69 F. Supp. 445, 446 (D. Or. 1947) (stating 
administrative subpoena power authorizing agency to obtain customer banking records with-
out notice amounted to “the beginnings of Gestapo”); Brown v. City of Okla. City, 721 P.2d 
1346, 1352 (Okla. Civ. App. 1986) (limiting rights of citizens to resist police acting unlaw-
fully “would create the potential for greater mischief—a license for unrestrained wielding of 
arbitrary power eventually degenerating into gestapo and KGB-type terrorism—in short a 
police state”); Kraemer v. State, 60 So. 2d 615, 617 (Fla. 1952) (“The countenance of such 
[search and seizure] procedure would be but the initial step toward the introduction of ‘ges-
tapo’ methods.”). 
 97. 721 P.2d 1346 (Okla. Civ. App. 1986). 
 98. Id. at 1348. 
 99. Id.  
 100. Id. 
 101. Id. at 1349. 
 102. Id. at 1351. 
 103. Id. at 1352. 
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happen.104  Then, the court committed the fallacy by failing to explain why a 
decision preventing self-defense during arrests would cause this cataclysmic 
slide into a “police state.”  Further, the argument failed to explain why there 
could be no stopping between a rule preventing self-defense during arrests 
and a society subject to “Gestapo and KGB-type terrorism.”  By failing to 
provide a causal relationship between the policy and the consequences, and 
by not recognizing the possibility of a middle-ground between forbidding 
self-defense against police during arrests and a Gestapo-like reign of terror, 
the court committed the slippery slope fallacy. 

4.  Ad Hominem 

Anyone who has attended a debate among candidates competing to 
become high school student body president is likely familiar with the ad 
hominem attack: 

 
Candidate #1:    Last year, our school’s budget for garbage re-

moval got sliced by twenty percent.  As a result, 
the cafeteria was littered with smelly trash all 
year.  Before, you heard me propose a series of 
bake sales to raise money.  I want to use the ex-
tra money from those bake sales for buying new 
trash barrels so that our school is clean and 
doesn’t smell bad.   

 
[muted applause from audience] 
 
Candidate #2:  Ha.  You would care about the trash because 

you’re a nerd!  What I am worried about is help-
ing the football team win more games next fall! 

 
[wild laughter and raucous applause] 

 
Ad hominem attacks, even immature and silly ones, can be devastatingly 
effective.  This form of fallacy has several forms, all of which function by 

  
 104. Interestingly, the slippery slope has also been used in the context of RAH to 
make the argument that failing to respect the rights of American Nazis to march in Skokie, 
Illinois could draw society down a slippery slope resulting in inappropriate limitations on 
positive and important forms of speech.  See Mario J. Rizzo & Douglas Glen Whitman, The 
Camel’s Nose Is in the Tent: Rules, Theories, and Slippery Slopes, 51 UCLA L. REV. 539, 
540 & n.2 (2003) (citing Collin v. Smith, 578 F.2d 1197, 1205-06 (7th Cir. 1978)). 
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shifting the focus of the point under discussion to an irrelevant issue related 
to the views or status of the opponent.105 

Bare insults are not an acceptable form of discourse, but are also not 
necessarily ad hominem attacks.  Instead, the insult must be designed to 
distract from the argument of the opponent to commit this fallacy.  For ex-
ample, when a dissenting judge on the Arkansas Supreme Court believed 
the majority’s opinion “set[] the stage for unknown persons to entrap people 
who would not otherwise violate our laws,” the judge disagreed, stating that 
he could “detect a goosestep in [the majority’s] cadence.”106  And, of course, 
a goosestep is not merely another form of military march, but the method of 
marching associated with Nazis.107  Ultimately, therefore, the dissenter is 
accusing his colleagues of acting like Nazis.  Given its context, this insult is 
not an ad hominem attack because it does not substitute for a premise of the 
argument, nor is it aimed at distracting the reader from the argument the 
proponent was making.  Instead, the statement is apparently a simple (and 
offensive) effort to demonstrate displeasure with the majority in an insulting 
way.   

When judges make ad hominem attacks, they are typically circumstan-
tial ad hominem attacks.  This form of ad hominem focuses on the oppo-
nent’s potential bias resulting from his or her circumstances or associa-
tions.108  One example is Lands Council v. McNair,109 a case in which envi-
  
 105. See ALDISERT, supra note 13, at 182-83.  This section focuses on the circumstan-
tial ad hominem, which attacks a person because of their associations.  Other forms exist as 
well.  For example, the abusive ad hominem attack draws attention to the source of the idea 
and then attacks the advocate with insult, typically regarding a character trait.  ENGEL, supra 
note 37, at 218-19.  Thus, if one claimed their opponent in an argument was stupid, and 
therefore their argument should not be believed, it would be an abusive ad hominem attack.  
Abusive ad hominem attacks are often the basis for defamation actions, particularly when 
one compares someone to a Nazi.  See generally supra note 5 (providing citations to several 
cases addressing ad hominem abusive attacks between litigants). 
 106. Walls v. State, 658 S.W.2d 362, 366 (Ark. 1983) (Purtle, J., dissenting). 
 107. The goosestep is a method of military marching that involves marching with 
locked knees and high swinging hips.  Mark Scheffler, Marching Orders, SLATE, Jan. 29, 
2003, http://www.slate.com/id/2077384/.  It was invented by the Prussians, but is commonly 
associated with the Nazi German army.  See id.  The militaries of the USSR, Iran, and North 
Korea also goose-step, but comparison to them would hardly be considered a compliment 
either.  Id. 
 108. The circumstantial ad hominem is distinguishable from the abusive ad hominem, 
which attacks an opponent by calling a character or personality trait of the opponent into 
question.  COPI & COHEN, supra note 28, at 128-29.  The line between the two can be diffi-
cult to discern.  For example, assume the leader of a Neo-Nazi group makes an argument 
against affirmative action, and an opponent responds “what else would you expect from a 
racist?”  See Kevin W. Saunders, Informal Fallacies in Legal Argumentation, 44 S.C. L. 
REV. 343, 346 (1993) (providing the example from which this one was adapted).  The oppo-
nent’s response may be understood as an abusive ad hominem if understood to play on the 
“hope that the audience disrespects [racists] and will [therefore] refuse to accept [this par-
ticular racist’s] argument.”  Alternatively (or additionally), the opponent’s statement may be 
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ronmental groups sued the U.S. Forest Service after the Forest Service de-
nied the environmental groups’ administrative appeal that would have 
stopped a commercial logging project.110  Although the panel agreed on the 
result, concurring opinions included a tangential discussion of environmen-
tal demise and the causes for it.111  One concurring judge, Judge Milan 
Smith, opined that “there is a correlation between sometimes over-broad 
court injunctions halting the flow of lumber and the dramatic decrease of 
employment in logging communities throughout the Pacific Northwest.”112  
Another concurring judge, Judge Warren Ferguson, argued that the practices 
of the timber industry itself were the cause of the massive unemployment.113  
To support this position, Judge Ferguson cited empirical studies by Derrick 
Jensen and George Draffan, who had written on the impact of the timber 
industry on forests.114   

To dispute Judge Ferguson’s claims, Judge Smith launched an ad ho-
minem circumstantial attack against Jensen and Draffan.115  He noted that 
Jensen and Draffan are extremists, and quoted a Wikipedia entry describing 
Jensen as an “anarcho-primativist” who admitted to fantasizing about blow-
ing up dams.116  Judge Smith then commented that:  

I respectfully suggest that the views of persons who, for example, fantasize about 
blowing up dams (a form of eco-terrorism and criminal act that potentially threat-
ens the lives and property of thousands of people) deserve a healthy skepticism be-
cause they are so skewed and are so far from the mainstream of knowledgeable 
discourse.117 

This statement by Judge Smith committed the ad hominem circumstantial 
fallacy.  It did so by failing to refute the data provided by Jensen and Draf-
fan and instead attacked them for their political views and radicalism.  As a 
matter of logic, the fact that the authors are radicals does not make their data 

  
understood to be a circumstantial ad hominem if understood as intending to further racist 
principles, as if to say “because you are a racist, you hold those views.”  See COPI & COHEN, 
supra note 28, at 129. 
 109. 494 F.3d 771 (9th Cir. 2007), vacated by Lands Council v. McNair, 512 F.3d 
1204 (9th Cir. 2008). 
 110. Id. at 775. 
 111. Id. at 780-86 (Smith, J., concurring); id. at 786-88 (Ferguson, J., concurring). 
 112. Id. at 785 (Smith, J., concurring). 
 113. Id. at 788 (Ferguson, J., concurring). 
 114. Id. at 787 (citing DERRICK JENSEN & GEORGE DRAFFAN, STRANGELY LIKE WAR: 
THE GLOBAL ASSAULT ON FORESTS 50-51 (2003)). 
 115. In footnote 54, I reserved the right to include in my definition of reductio ad 
hitlerum examples that invoked other evil-doers beyond Hitler or Nazis when the example 
served to better illustrate a fallacy.  This quote, which invokes terrorism instead of Nazism as 
part of an ad hominem attack, is such an example.  See supra note 54. 
 116. Lands Council, 494 F.3d at 785 (Smith, J., concurring). 
 117. Id. at 785-86.  
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more or less likely to be efficacious.  Judge Ferguson, recognizing that 
Judge Smith committed this fallacy, effectively responded: 

Judge Smith’s ad hominem attack against Jensen and Draffan does not address the 
merits upon which the authors base their contentions.  Regardless of how one feels 
about these two individuals, their argument quoted herein is a quantitative analysis, 
citing other studies.  It has nothing to do with blowing up dams.  Furthermore, I do 
not think politically engaged individuals are disqualified from contributing to the 
analysis of an issue.118  It is certainly not our role to determine who we think is or 
is not in the political “mainstream” and to credit their research accordingly.119 

With this response, Judge Ferguson got the better of the argument by identi-
fying Judge Smith’s fallacious reasoning and noting that the substance of 
the cited data was not questioned.   

The ad hominem attack is one of the few methods of reasoning that is 
both a logical fallacy in the classical sense and acceptable, at least to some 
extent, as an appropriate form of legal argument.  For example, the Federal 
Rules of Evidence allow introduction of evidence of bad character and bias 
against witnesses (but not judges or opposing counsel) in some circums-
tances.120  Professor Kevin Saunders explains this seeming embrace of this 
fallacy as follows: 

The allowance [of] ad hominem attacks on witnesses but not on judges or op-
posing counsel is explained not by the respective statuses of the various actors in 
the legal system, but rather by the issues the individuals address.  Philosophers 
recognize the argumentum ad hominem as a fallacy because the argument is irrele-
vant to the sort of rational, nonempirical debate in which philosophers engage. . . . 

[In contrast], witnesses speak to questions of fact.  A witness’s contribution is 
not a rational argument that should stand or fall on its own strength.  A witness of-
fers empirical information, which cannot be tested by an examination of its logical 
strength because it has no such strength.  Therefore, opposing counsel must discre-
dit a witness’s testimony by exposing a character flaw that indicates a lack of ve-
racity or by showing why the witness has an incentive to lie or to see things in a 
slanted way.121 

Thus, the reason the rules of evidence allow for ad hominem attacks for 
limited purposes rests on the idea that, without it, there would be no practic-
al way to question some witnesses’ credibility.  This is in contrast with the 
scenario surrounding Judge Smith’s concurrence in Lands Council, cited in 
  
 118. Here, note that Judge Ferguson appears to commit the straw man fallacy in 
rebutting Judge Smith’s ad hominem attack against him.  See supra Subsection II.B.1 for a 
more detailed discussion of the straw man fallacy.  Judge Smith did not claim that politically 
engaged individuals were disqualified from analyzing issues as Judge Ferguson implies.  
Instead, Judge Smith stated that those with extreme views should recognize that their ex-
treme views may diminish the reliance others put on their work.  See Lands Council, 494 
F.3d at 785 (Smith, J., concurring). 
 119. Id. at 787 n.1.  (Ferguson, J., concurring). 
 120. See Saunders, supra note 108, at 348 (citing FED. R. EVID. 607, 608, 611(b)). 
 121. Id. at 348-49. 
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the text above, where the Judge ignored the facts underlying the data col-
lected by two scientists and instead focused on their character and associa-
tions as a way to dispute their arguments. 

5.  Circular Reasoning 

One commits the fallacy of circular reasoning by assuming the truth of 
the matter they are attempting to prove.122  Sometimes called “begging the 
question,”123 this fallacy is common, but easy to identify only when raised in 
the context of a simple argument.124  In his book on legal logic, Judge Aldi-
sert provided one such example by paraphrasing a classic George Burns and 
Gracie Allen radio skit: 

 
Gracie:  Gentlemen prefer blondes. 
George:  How do you know that? 
Gracie:  A gentleman told me so. 
George:  How do you know he was a gentleman? 
Gracie:  Because he preferred blondes.125 
 
Identifying circular reasoning is more difficult when an argument is 

complex.  For example, a RAH version of circular reasoning appeared in a 
2003 federal district court case, McGuire v. Reilly,126 where a judge was 
tasked with ruling on a challenge to the constitutionality of a Massachusetts 
statute that prevented abortion clinic protestors from coming within close 
distances to those entering the clinic or with the clinic itself.127  After opin-
ing in the text that pro-life protestors should be given the opportunity to 
espouse their views, the judge added a footnote: 

The prohibition against the deliberate killing of innocent human life was a 
precept of universal moral law and is one of the biblical Ten Commandments of 
the Judeo-Christian religious tradition.  In addition to the unborn child, others who 
have been accorded non-person status under the law were Blacks in the ante-
bellum South suffering under the inhuman, but constitutional yoke of slavery and 
Jews in Hitler’s Nazi Germany who were herded under deportation orders to the 
gassy fumes of the death camps.128 

  
 122. See COPI & COHEN, supra note 28, at 152-53. 
 123. See id.  The term “begging the question” is widely misunderstood to be an ob-
servation that is not a fallacy, but instead a statement that opens the door to controversy.  See 
ALDISERT, supra note 13, at 154.   
 124. Engel uses the simple example: “The belief in God is universal because every-
body believes in God.”  ENGEL, supra note 37, at 159. 
 125. ALDISERT, supra note 13, at 209. 
 126. 271 F. Supp. 2d 335 (D. Mass. 2003). 
 127. Id. at 337. 
 128. Id. at 344 n.12. 
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On its face, this judge’s commentary seems misplaced, given that it comes 
as part of a decision related to the legality of a statute dictating how abor-
tion clinic protestors could act, not whether abortion, in itself, is a morally 
acceptable practice.  The footnote appears to be a dictum included to present 
the judge’s own views129 on the moral impropriety of abortion.  It is by 
drawing this inference about the statement’s intended meaning that one can 
see it is an argument (the conclusion of which is that abortion is killing), 
and that its author commits the fallacy of circular reasoning in making it 
because the argument assumes the truth of the conclusion.130  Put differently, 
by arguing it is wrong to afford unborn children lesser status as “persons,” 
the argument first has to assume that unborn children are “persons.”  By 
parsing the argument and diagramming it in the form of a syllogism, the 
McGuire footnote’s circular reasoning becomes easier to see:   
 
Major premise:  Based both on biblical principles and universal law, 

it is wrong to treat a person as a non-person. 
Minor premise:  Killing a fetus is to treat it as a non-person, just as 

Jews in Nazi Germany and blacks in the slavery-era 
South were mistreated. 

Conclusion: Therefore, it is wrong to kill a fetus because it is a 
person. 

 
Here, for the argument to make sense, one has to accept the idea that unborn 
children are persons when, in fact, that is the ultimate conclusion the judge 
is arguing.  As a result, this argument commits the fallacy of circular rea-
soning because a premise assumes that the unborn children are persons and 
concludes it too.  To be valid, the argument should first establish what 
makes fetuses “persons” as opposed to “non-persons.”131  By assuming fe-
tuses are persons as part of the argument’s premise, the judge in McGuire 
made his argument much easier, but also committed the fallacy of circular 
reasoning. 

  
 129. Before explaining why an argument that concludes that fetuses are persons, just 
as were Jews in Nazi German and African Americans in the ante-bellum South, is unsound, 
let me note that I do so only to explain the fallacy of circular reasoning.  This analysis is not 
a judgment on the merits of abortion or the status of the unborn, but strictly an explanation of 
why the argument the author used to make his argument is unsound. 
 130. The Court also arguably commits other fallacies here.  Notably, the use of the 
term “unborn child” in itself can be said to commit the fallacy of prejudicial language.  See 
infra Subsection II.B.6 for more discussion of this fallacy.  By calling a fetus an “unborn 
child,” and invoking the analogies of Nazism and slavery, the effect was to add excessive 
and distracting emotion to the argument by using provocative terminology.  
 131. Of course, that is the question.  If fetuses are not persons, then it is not an easy 
argument to claim they should receive the rights of persons. 
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6.  Prejudicial Language 

Many of the RAH arguments in judicial opinions are fallacies of pre-
judicial language.  Also called the fallacy of emotive language, this form of 
invalid argument uses loaded terms to attach value or moral goodness to 
believing or disbelieving a proposition.132  This wording has the effect of 
either distracting the reader from the point at issue, or the prejudicial lan-
guage replaces a reasoned argument.   

Some judges have gone so far in stretching to slam an opponent with 
prejudicial language that they have changed the definitions of the terms they 
used to do so.  For example, in the dissenting opinion of a case in which the 
majority read federal law as making it appropriate for the government to tax 
fees paid to a guardian ad litem, one federal circuit court judge criticized his 
colleagues by stating “the next step in the majority’s linguistic putsch is to 
find a way to place that power into the text of the federal rules.”133  Not only 
does the use of the term putsch seemingly allude134 to the 1923 Nazi Beer 
Hall Putsch that served as Hitler’s springboard to power,135 (and seem a ra-
ther disproportionate accusation against colleagues in the context of a rather 
benign issue of interpretation of the federal tax code), to the extent the term 
can be used in a context apart from Nazi history, it means something differ-
ent than indicated in this quote.  A putsch is “[a] sudden attempt by a group 
to overthrow a government.”136  While the dissenting judge could justifiably 
make some arguments, it is an obvious overstatement to suggest the majori-
ty was acting suddenly or in an effort to overthrow a government.  Instead, 
it seems the dissenter warned that his colleagues not only were wrong about 
the law, but spiced up the allegation to imply the majority’s method was in 
some ways as sneaky and disagreeable as the attempted Nazi power-grab in 
1920s Germany.  
  
 132. WILLIAM S. SAHAKIAN & MABEL LEWIS SAHAKIAN, IDEAS OF THE GREAT 
PHILOSOPHERS 12 (1993). 
 133. Gaddis v. United States, 381 F.3d 444, 463 (5th Cir. 2004) (Smith, J., dissenting) 
(emphasis added).   
 134. It is impossible for me to say whether the judge intended to refer to the Beer 
Hall Putsch with this word choice.  It seems likely, however.  A search of the Westlaw “All 
Federal & State Cases” database, the scope of which begins in the year 1658, reveals that the 
word “putsch” has been used fifty-four times in the history of American law.  Of those fifty-
four, the term only appears once in any case decided prior to Hitler’s rise to power, and that 
reference was to a person whose last name was Putsch.   
 135. The Beer Hall Putsch, although unsuccessful, was one of the catalysts for Hit-
ler’s rise to power.  See WILLIAM L. SHIRER, THE RISE AND FALL OF THE THIRD REICH: A 
HISTORY OF NAZI GERMANY 75 (1960).  Hitler used his treason trial as a forum to inform 
others of the Nazi ideology.  Id.  He subsequently used the time during which he was impri-
soned to write his manifesto, Mein Kampf.  Id. at 82. 
 136. THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 
2009), available at http://dictionary.reference.com/browse/putsch. 



566 Michigan State Law Review [Vol. 2009:541 

 

The fallacy of prejudicial language occurs by evoking inappropriate 
emotion in the listener or reader.  Although the dictionary’s definition of a 
term is not the touchstone for committing this fallacy, some judges have 
incorrectly defended the literal meaning of loaded words in an effort to deny 
inappropriate influence they caused.  For example, in U.S. v. Munera-
Uribe,137 a drug dealer was convicted after the police gathered on the defen-
dant’s balcony and alarmed him, causing him to run to another room and 
hide under a bed.138  In the closing, the prosecutor argued that the defen-
dant’s attorney unfairly painted the police to appear to be like the Gesta-
po.139  On appeal, the defendant claimed this comparison was prejudicial and 
grounds for reversal of the conviction.140  Citing a dictionary, the judge rea-
soned that using this term was not prejudicial because “the term [Gestapo] 
has taken on a generic meaning in modern usage and no longer refers solely 
to the secret police of Nazi Germany.”141   

This attempt to minimize the effect of the attorney’s prejudicial lan-
guage was misdirected.  It incorrectly suggests that because the dictionary 
indicates one can refer to the Gestapo without referring to Nazism, it is not 
prejudicial.  Yet, there is no evidence that the prosecutor intended the jury 
to glean a “generic” meaning for the term in this instance.  Further, and 
more importantly, there is no evidence that the jury who heard the term un-
derstood it in terms of the generic definition of secret police and divorced 
any association with the Nazis.  There can be little question that the term 
“Gestapo,” as used in this case, was an attempt to evoke Nazism.  Indeed, 
the same reason the prosecutor likely chose to use the term is the same rea-
son its usage is a logical fallacy: because it would create an image for the 
jury of an unreasonable defense strategy that attempted to shift away culpa-
bility by painting the police as Nazis. 

Use of the prejudicial language fallacy is often, and easily, paired with 
other fallacies, such as the slippery slope.  For example, in 1959, a Wiscon-
sin attorney named Trayton Lathrop sued the State Bar of Wisconsin de-
manding a $15 refund representing the amount he had paid for his annual 
bar dues.142  The theory of Lathrop’s case was that the state law requiring 
him to pay his bar dues violated his First Amendment rights because the 
state bar association supported political causes.143  The majority found no 
constitutional violation.144  However, Justice Douglas dissented, warning 
  
 137. United States v. Munera-Uribe, No. 98-20438, 1999 WL 683823 (5th Cir. Aug. 
5, 1999). 
 138. Id. at *3-4. 
 139. Id. at *12. 
 140. Id.  
 141. Id. (citing WEBSTER’S THIRD NEW INT’L DICTIONARY 952 (1986)). 
 142. Lathrop v. Donohue, 367 U.S. 820, 822 (1961). 
 143. Id. at 822, 844. 
 144. Id. at 848. 
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that by failing to prevent professional organizations from supporting politi-
cal causes with state-mandated dues, “we practically give carte blanche to 
any legislature to put at least professional people into goose-stepping bri-
gades.”145  It seems that what Justice Douglas meant was that the majority’s 
decision would allow professional associations to force members into sup-
porting the political agenda of the organization (even if the members disa-
greed).  However, with the phrasing he chose, Justice Douglas added some 
zing to his point by drawing an allusion to the Nazi army.  The result is that 
Justice Douglas sacrificed the logical high ground and substituted inappro-
priately provocative language that detracted from his argument. 

The fallacy of prejudicial language is off-limits in traditional logic, but 
it has a parallel to the advocacy skills used by lawyers.  One of the hall-
marks of good legal advocacy is the use of language to persuade the listener 
to favor the position being advocated.  Yet, even the rules of legal advocacy 
limit the imagery one uses to exclude the fallacy of misleading vividness.  
For example, under Federal Rules of Evidence 401 and 402, the preliminary 
requirement for the admissibility of evidence is that it must be relevant to 
helping the fact finder determine if something in dispute is more or less 
likely to be true.146  Many arguments that commit the fallacy of prejudicial 
language would be kept out of evidence at trial on these grounds, since they 
may have no relevance at all to resolving an issue in dispute.  To the extent 
an argument that relies on prejudicial language is relevant, Rule 403, which 
excludes evidence when its prejudicial effect outweighs its probative value, 
would require that it be kept out at trial.147  Ultimately, the fallacy of pre-
judicial language turns Rule 403 on its head by encouraging the reader to 
focus on the prejudicial, while obscuring the probative.   

7.  Argumentum ad Terrorem 

Also known as the parade of horribles, the argumentum ad terrorem 
(appeal to terror), draws attention to “the unacceptable consequences 
claimed to flow from the proposition [that is being] opposed.”148  What 
makes it a fallacy is that the consequences are exaggerated to the point 
where they play on emotion, rather than providing evidence in support of 

  
 145. Id. at 884 (Douglas, J., dissenting).  Note that this quote also arguably fits as a 
fallacy of the slippery slope because the implication of the statement is that by failing to 
correct this wrong, the situation will worsen to the point where legislatures will be capable of 
creating minions of Nazi-like professionals who they inappropriately force to support politi-
cal causes to which they are opposed. 
 146. FED. R. EVID. 401, 402. 
 147. See, e.g., FED. R. EVID. 403.  Of course, these rules apply to litigants attempting 
to offer information into evidence and not to judges writing opinions.   
 148. Saunders, supra note 108, at 363. 
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the proponent’s argument.149  It is similar, but distinguishable, from the fal-
lacy of prejudicial language: while the prejudicial language fallacy substi-
tutes emotional terminology in the place of everyday words to influence a 
reader, argumentum ad terrorem focuses on identifying exaggerated nega-
tive consequences that could result from a decision.  It is also like, but not 
identical to, the slippery slope fallacy.  While slippery slope arguments fo-
cus on how one event leads to others, the parade of horribles focuses on the 
horrific consequences that will result from the occurrence or non-occurrence 
of an event. 

A RAH form of the argumentum ad terrorem fallacy appeared in 
Green Valley School, Inc. v. Cowles Florida Broadcasting.150  In that case, a 
Florida appellate court was charged with determining whether a television 
station could be held liable for malicious trespass, libel, and slander after its 
reporters accompanied police on a raid of a private school where adminis-
trators had been accused of abusing students.151  The television station also 
broadcast an unflattering report about the school and its officials following 
the raid.152  The trial court granted summary judgment in favor of the televi-
sion station and the appeals court reversed.153  The court reasoned that al-
lowing a television station’s reporters to film under these circumstances was 
not sanctioned by Florida law and “could well bring to the citizenry of this 
state the hobnail boots of a nazi stormtrooper equipped with glaring lights 
invading a couple’s bedroom at midnight with the wife hovering in her 
nightgown in an attempt to shield herself from the scanning TV camera.”154 

This language is vivid in laying out potential consequences.  However, 
it does nothing to amplify the court’s analysis regarding the extent to which 
it is appropriate for law enforcement officers when involving the media in 
their searches.155  Rather than suggest why the limitations chosen by the 
court are appropriate, the reader is left to ponder whether they wish to see a 
future in which Nazis pounce in the bedroom—the inner, private sanctum of 
marriage—exposing a demure wife to the public as she attempts to shield 
herself.  This imagery runs far afield from the legal point at issue, yet the 
ugly potentialities the author chronicled could have the effect of persuading 
the reader based on the exaggerated, and horrific, potential outcome.  As a 
result, the author of this opinion committed the argumentum ad terrorem 
fallacy. 

  
 149. See ALDISERT, supra note 13, at 188. 
 150. 327 So. 2d 810 (Fla. Dist. Ct. App. 1976). 
 151. Id. at 818-19. 
 152. Id. at 810-12. 
 153. Id. at 812-13. 
 154. Id. at 819. 
 155. Id. (describing limitations of law enforcement officers’ right to bring reporters 
on to property to participate in raids). 
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8.  Analogies, Weak and Strong 

Analogical reasoning is probably the “most familiar form” of classical 
logic in legal reasoning.156  Its use dominates the first year of law school, 
and among judges and practitioners it is a key tool for comparing and dis-
tinguishing cases.  Yet, the theory behind analogical reasoning “received 
little attention in the most influential works in Anglo-American jurispru-
dence and legal theory.”157  The assumption, it appears, was that people 
could just “do it” without spending effort considering how or why they do 
it.  This combination of factors—common usage and lack of reflection 
about how one does it—makes analogical reasoning a ripe ground for RAH 
arguments. 

Identifying fallacious analogies can be a difficult task.  Unlike the fal-
lacies described above, where a block of language either meets the defini-
tion of a fallacy or does not, whether an analogy amounts to a fallacy can be 
a close question.  Analogies are never “right” or “wrong.”  Instead, analo-
gies exist on a continuum of relative strength depending on how similar the 
two things being compared are.158  This section seeks to help to delineate 
fallacies of weak analogy from appropriate comparisons.  Because analyz-
ing analogies is less concrete than the other fallacies in this Article, I have 
divided the discussion on this topic into two parts.  The first portion ad-
dresses weak, RAH analogies; the second considers when it is appropriate 
to make a comparison to Hitler, Nazis, or Nazism. 

A weak analogy is a comparison so attenuated that it does not mea-
ningfully help the reader to believe or disbelieve the purpose for which the 
comparison is being made.159  To understand the nature and causes of a 
weak analogy, it is helpful to think about two key concepts that underlie 
analogical reasoning.  First, things being compared in analogies are, by de-
finition, not identical.160  If they were, no comparison would be needed.161  
Therefore, one making an analogy has to keep in mind that, in addition to 
the similarities, there will be at least some difference between the two things 
being compared.  For that reason, it is vital to keep an eye not just on what 
is similar, but on what is dissimilar.  The second important concept is that 
the comparison the analogy is making occurs for a specific reason.  This 
  
 156. Cass R. Sunstein, On Analogical Reasoning, 106 HARV. L. REV. 741, 741 
(1993). 
 157. Id. 
 158. Some substitute the term “false analogy” for “weak analogy.”  The term “false” 
is misleading because it implies that some analogies are conclusively true and false; correct 
or incorrect.  They are not. 
 159. DAVID HACKETT FISCHER, HISTORIANS’ FALLACIES: TOWARD A LOGIC OF 
HISTORICAL THOUGHT 243 (1970). 
 160. Id. at 258-59. 
 161. Id. 
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means that two things may be similar for some purposes and dissimilar for 
others.  A conclusion about whether they are similar or dissimilar depends 
on the attribute being compared.   

For example, if one is trying to establish that a baseball bat is a deadly 
weapon (hypothetically defined as an item capable of causing death or se-
rious bodily harm), one could make a strong analogy by comparing it to a 
gun or knife and contrast it from a table tennis paddle or a racquetball.  
However, if one is attempting to argue that a baseball is an item that should 
be exempt from a local sales tax because it is an item used to improve phys-
ical fitness, one may have to argue the same items that were comparable in 
the preceding example are now distinguishable.  The idea here is that only 
once one understands the reason for the comparison is it possible to decide 
whether an analogy is a strong or weak one.   

To illustrate, suppose Michael, a law student who has just finished his 
first year, wants to buy a new book to enjoy during his well-deserved sum-
mer vacation.162  The last book Michael read for pleasure, a hardcover hor-
ror novel called “Law School Terror,” was excellent and he wants his next 
selection to be just as enjoyable.  “Law School Terror” was written by John 
Doe and published by Main Street Publishing.  Michael chose it because it 
received a positive review in the “best book bet” column in the local paper.  
There is no definitive way to determine which book Michael should read 
next based on the experience he had with his last book.  However, some 
factors will be stronger predictors than others.  For example, if Michael 
chooses a torrid romance novel (“Passion in Paris”) for his next book be-
cause, like “Law School Terror,” it was published by Main Street Publish-
ing, he is probably less likely to enjoy it than if he chooses his next book 
because it is by the same author or because it appeared as a “best book bet” 
in the same column that predicted he would like the first book.  This is be-
cause, based on the criteria that seem likely to be most important to most 
people when choosing books (like the topic and popularity with others who 
have liked similar books in the past), the books are similar.  Note that if he 
selects the second book because it has the same publisher, it cannot be said 
that there is nothing analogous between them.  In fact, there is likely some 
substantive correlation between the two because a publisher that chooses 
one good book to publish is likely to choose other good books.  However, if 
the goal of analogizing is to use available information to make the best pre-
diction, then some factors will outweigh others in any given situation.   

Weak analogies are commonly expressed in RAH form in judicial 
opinions.  Consider Division of Pari-Mutuel Wagering, Department of 
Business Regulation v. Winfield,163 in which a state gambling agency sub-
  
 162. This example is adapted from a similar hypothetical involving the use of analogy 
to inform an owner on the purchase of a car.  Landau, supra note 20, at 78-79. 
 163. 443 So. 2d 455 (Fla. Dist. Ct. App. 1984).  
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poenaed a citizen’s bank records without providing prior notice to him.164  
The agency sought these records as part of an investigation into whether the 
citizen was the actual owner of a racehorse, or merely serving as a “front” 
for others.165  In reviewing the legality of the procedure, the court recog-
nized that it was bound by a U.S. Supreme Court decision holding that there 
was no individual expectation of privacy in bank records; as a result, the 
bank records were subject to subpoena without notice.166  However, the 
court expressed its displeasure with its ruling, commenting: “It is obvious 
we are unhappy with our conclusion here.  There is something Gestapo-like 
about state agencies grabbing bank records not only without notice, but with 
entreaties to the banks to conceal the grab.”167   

As written, this analogy could be diagrammed as: 
 
Analog 1:   Like the Gestapo which did X, 
Analog 2:   the state agency did X.   
Conclusion:  Therefore, because the state agency and Gestapo both 

did X, they are alike. 
 

Here, the “X” represents the common behavior of the two analogs (taking 
records without subpoena or notice).  Because the two share this behavior, 
the implied conclusion is that the state agency is like the Gestapo.168  The 
problem is that this analogy only compares the ways that the two organiza-
tions are alike, but ignores the very important ways they are different.   

To avoid weak analogies, like in the preceding example, it is impor-
tant to look beyond the express language and consider the other connota-
tions of a comparison and the effect they will have on the person reading it.  
Pulling the language of the Division of Pari-Mutuel Wagering analogy apart 
to account for these unwritten differences helps to expose the weak analogy: 

 
Analog 1:   Like the Gestapo which did X (and also A, B, C), 
Analog 2:   The state agency which did X (and also D, E, F).   

  
 164. Id. at 456. 
 165. Id. 
 166. Id. 
 167. Id. at 457. 
 168. Note that the conclusion of this analogy is never explicitly stated in the text of 
the opinion.  Instead, its author compares the two and, in so doing, impliedly concludes they 
are similar.  Arguably, the implied conclusion is not that the agency is like the Gestapo, but 
instead that its behavior in taking the records without notice was Gestapo-like.  The question 
of whether accusing another of engaging in Gestapo-like behavior is different in a meaning-
ful way than accusing another of being generally like the Gestapo is beyond the scope of this 
Article.  However, I suggest both are inappropriate. 
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Conclusion:  Therefore, because the Gestapo and the state agency 
both did X (and in spite of not sharing characteristics A 
through F), the state agency and the Gestapo are alike. 

 
Here, the flawed analogy becomes apparent.  The “X” still stands for the 
proposition of taking bank records without subpoena or notice.  However, 
this second example also accounts for the other things that each of the or-
ganizations represent to the typical reader.  Those ideas are represented by 
the A, B, and C appearing in the parentheses and might stand for the idea 
that the Gestapo had the legal authority under the laws in Nazi Germany to 
act with immunity from judicial oversight.  Using this authority, the Gesta-
po regularly imprisoned perceived enemies with no judicial proceedings, 
even causing many people to disappear altogether.  The D, E, and F at-
tached to the state agency should match the A, B, and C for this analogy to 
be a good one.  Presumably, they do not, given that the agency acted under 
the color of law, with oversight and did not engage in crimes against hu-
manity.  As a result, this comparison is a weak analogy because, despite 
their shallow similarity, the two statements are different in significant, rele-
vant ways. 

C.  When Hitler Comparisons Work 

None of the preceding analysis is intended to suggest that it is never 
appropriate for judges to mention Hitler, Nazis, or Nazism when rendering 
an opinion.  There are, for example, cases involving interactions with actual 
Nazis or matters that otherwise require discussing Nazism to provide histor-
ical background.169  Some terminology that invokes Nazism has also seeped 
into the English language.170  The controversial question is when references 
to Hitler or Nazis are appropriate when made for the purpose of comparison.  
And, despite most comparisons to Hitler amounting to weak analogies, 
some do not.   

  
 169. See, e.g., Demjanjuk v. Mukasey, 514 F.3d 616, 617-18 (6th Cir. 2008) (discuss-
ing background of appellant as Nazi prison guard as part of an immigration removal proceed-
ing); Vineberg v. Bissonnette, 529 F. Supp. 2d 300 (D.R.I. 2007) (deciding a replevin action 
in which descendants of art owners were forced by Nazis to sell art collection that ultimately 
came into possession of an American auctioneer). 
 170. For example, the “Nazi method” is one of the ways that drug dealers produce 
crystal meth and it is commonly invoked in case law.  See United States v. Lynch, 322 F.3d 
1016, 1018 (8th Cir. 2003).  The technique takes its name from the method perfected and 
used by Nazis during World War II to produce methamphetamine so they could stay alert in 
the field.  Id. at n.2. 
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An author on the popular legal blog, The Volokh Conspiracy, even at-
tempted to draw lines to determine when RAH arguments are appropriate.171  
The context of the discussion was a posting about “Godwin’s Law,” a rule 
that proposes that as an online discussion grows longer, it becomes a near 
certainty that someone will support their point by making a comparison to 
Nazis or Hitler.172  The blogger suggested a limited set of times when such 
comparisons are appropriate or useful:   

1. When discussing followers and leaders of a political movement . . . explicitly 
founded on Nazi principles or . . . admirers/allies of Nazism. . . .  

2. When discussing somebody who adopts the nickname “Hitler,” as well as fol-
lowers and cohorts of such a person. . . . 

3. People who publish and read Mein Kampf not as an exploration of an evil mind, 
but because they like its agenda. . . . 

4. People who . . . deny[] that the Holocaust took place [as a means to delegitimize 
the need for an Israeli homeland for Jews and to implicitly defend Nazis]. . . . 

5. People who advocate for . . . dictatorships and . . . simultaneously espouse ex-
treme forms of anti-[S]emitism . . . .173 

This list is a good start and could benefit by some broadening.  While pro-
viding several contexts where a RAH argument might be appropriate, it 
makes the mistake of attempting to encompass all such situations.  And, 
while guidelines are helpful, the only way to determine whether a compari-
son to Hitler or Nazism is appropriate is to examine it in its context and 
decide whether it functions to help or distract from the argument.  If it does 
distract, then it is an inappropriate RAH argument; if it does not distract but 
instead serves as a helpful or illumining example, then it is not a RAH ar-
gument and is an appropriate comparison. 

One appropriate Nazi comparison occurred in the case of the Kotasz 
family, who applied for asylum in the United States after claiming they 
were persecuted in their native Hungary because of their gypsy ethnicity.174  
Historically, American immigration law has denied an applicant asylum 
when she can only prove a “generalized or random possibility of persecu-
tion in his native country.”175  Instead, to prevail, asylum-seekers were re-
quired to show that they have been singled out, are at a particular risk, and 
that their “‘predicament is appreciably different from the dangers faced by 

  
 171. The Volokh Conspiracy, Enforcing Godwin’s Law, 
http://volokh.com/2006/01/31/enforcing-godwins-law/ (last visited Feb. 15, 2010) (posting of 
David Kipel). 
 172. Id. 
 173. Id. (emphasis omitted). 
 174. Kotasz v. INS, 31 F.3d 847, 849 (9th Cir. 1994). 
 175. Id. at 851-52. 
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[their] fellow citizens.’”176  In the Kotasz case, the issue before the court was 
whether it should expand the policy requiring individualized danger to also 
cover those who belonged to a targeted group, such as gypsies.177  In revers-
ing the Board of Immigration Appeals’ decision, the Ninth Circuit reasoned 
that immigration laws were intended to protect persecuted people: 

As the systematic attempt to annihilate the Jews in Nazi Germany conclusively 
demonstrates, persecution of an entire group can render proof of individual target-
ing entirely superfluous.  Certainly, it would not have been necessary for each in-
dividual Jew to await a personal visit to his door by Nazi storm troopers in order to 
show a well-founded fear of persecution.  Similarly, it would be unnecessary for 
members of other systematically persecuted groups to show that they have been se-
lected on an individual basis as subjects of persecution.178 

This comparison to Nazism, unlike the arguments in the preceding sections, 
is appropriate for two reasons: first, because the argument bolsters a logical 
argument about the inadequacies of the current state of the law; and second, 
because the comparison is not disproportionate to the situation or risk pre-
sented.  The comparison bolsters a logical argument because the court is 
using the Holocaust reference to poke a hole in the rationale underlying the 
requirement that necessitates evidence of individual targeting before one 
can be granted asylum.  The court reasoned, essentially, that under the ra-
tionale requiring individualized targeting, the current asylum policy would 
not have saved Jews from the Holocaust.  The argument destroys potential 
counterarguments in favor of requiring evidence of individualized threats by 
expressing that the law would not prevent genocide (to Jews in Germany or 
modern gypsies) if read that way. 

The comparison is also relevant and proportionate to the underlying 
situation.  Rather than raise the specter of Nazism in a case about a margi-
nally inappropriate police search179 or an overzealous school administra-
tor,180 the Kotasz case is about a life-and-death situation.  The Kotasz family 
was, quite literally, at risk of death—and at the hands of a discriminatory 
government, no less.  Invoking Nazism works here because the gravity and 
facts of the situation were, at least on some level, comparable to the risks 
posed to the Jews by Nazis. 

Whether a comparison is appropriate is driven by the surrounding 
facts and the tenor of the argument itself.  The next section suggests ways to 

  
 176. Id. at 852 (citing Vides-Vides v. INS, 783 F.2d 1463, 1469 (9th Cir. 1986)). 
 177. Id. at 851-52. 
 178. Id. at 852. 
 179. See State v. Kerwick, 512 So. 2d 347, 348 (Fla. Dist. Ct. App. 1987) (comparing 
police to behavior to that of Hitler’s Berlin, Stalin’s Moscow and white supremacist South 
Africa after unwarranted search of a bus). 
 180. See State v. Yoder, 182 N.W.2d 539, 550 (Wis. 1971) (accusing state officials of 
acting like Gestapo for attempting to force Amish children to attend traditional schools). 
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recognize RAH arguments and, if spotted, provides advice on how, if at all, 
to respond. 

III.  WHAT TO DO ABOUT IT 

This section gives some suggestions for identifying and refuting RAH 
arguments.  Of course, the fallacious arguments appearing in this Article are 
drawn from judicial opinions, and it is hard to conceive of a situation where 
it would be appropriate to do anything other than to silently observe a RAH 
when committed by a member of the judiciary.  However, at least for practi-
tioners dealing with opposing counsel who make fallacious arguments in 
briefs, there are times when mere recognition will not be enough.  Because 
this Article seeks to benefit practitioners and law students, this section sug-
gests techniques for dealing with RAH arguments in litigation. 

A.  Recognizing Reductio ad Hitlerum Arguments 

An inherent problem with identifying RAH arguments, or with recog-
nizing informal fallacies in general, is that there is no mathematical or 
scientific approach to determining when they cross a line into becoming an 
inappropriate argument.  This section provides a non-exclusive list of ideas 
to do so.  A three-part approach is the most effective for identifying RAH 
arguments: 

1.  Find the argument and determine its point. 

Before one can know if an argument commits a fallacy, it is important 
to know what the argument is.  Several of the examples of RAH fallacy, and 
many other types of fallacy, rely on inattentive readers to accept unclear 
language as sound.  Often, the RAH fallacy lurks in the crevices of implica-
tion and unstated premises.  Therefore, the first step should be to look close-
ly at the wording and to determine what argument the author is forwarding.  
Only once the argument has been identified can one determine whether it is 
valid. 

Ferreting out arguments requires practice and spending time reading 
dusty books on logic, and is not the most exciting method to avoiding being 
trapped by a RAH fallacy.  Yet, it is the most effective one.  The study of 
fallacies has a rich and long history, and one that should be more commonly 
revisited.  Awareness of the methods of logical argumentation will improve 
the ability to identify arguments and, consequently, to avoid being inappro-
priately influenced by fallacies.   



576 Michigan State Law Review [Vol. 2009:541 

 

2.  Determine if the reference or comparison to Hitler, Nazis, or Naz-
ism is relevant to prove or disprove the point of the argument.  If 
not, it is a RAH argument. 

As I hope this Article has established, there is a surprisingly common 
urge among some to use Hitler or Nazis in an effort to make or bolster a 
point.  Most of these uses are fallacious.  The default when one observes a 
reference to Hitler or Nazism should be to consider it a fallacious argument 
until proven otherwise.  It is important to consider the reason the compari-
son or reference is made and ask whether it helps to prove an argument.  If 
it does not, it commits the RAH fallacy.   

3. If the comparison to Hitler, etc., is relevant to the point of the ar-
gument, determine whether the relevance is outweighed by the dis-
tracting emotional effect the comparison makes. 

This Article identifies several cases where courts compared to estab-
lish a legal point.  Sometimes, the comparison was overly dramatic (like 
comparing a state gaming agency to the Gestapo181), and other times it 
seemed more fitting (like comparing a current government’s policy of per-
secuting gypsies to the historical persecution of Jews by Nazis182).  There is 
no right answer to when invoking a Nazi comparison is inappropriately 
dramatic.  However, it is important to approach the topic with respect and 
humility.  The Holocaust was a real event with millions of real victims.  
Appealing to a reader’s emotions is a valid method of persuasion in legal 
thought, but courts have recognized that comparing a situation that does not 
have life-altering, or even genocidal, implications to the Holocaust weakens 
the legal argument, and is disrespectful to those who suffered at the hands 
of Nazis.183  

B.  Countering Reductio ad Hitlerum Arguments 

As often as courts commit RAH fallacies, they also spot such argu-
ments when made by litigants and demonstrate ways to counter them.  So, a 
few words on what to do when spotting a RAH argument made by an oppo-
nent.   

  
 181. Div. of Pari-Mutuel Wagering v. Winfield, 443 So. 2d 455, 457 (Fla. Dist. Ct. 
App. 1984). 
 182. Kotasz v. INS, 31 F.3d 847, 849 (9th Cir. 1994). 
 183. See United States v. Agriprocessors, Inc., No. 08-CR-1324-LRR, 2009 WL 
721715, at *1 n.1 (N.D. Iowa Mar. 18, 2009) (ruling a RAH argument was “beyond the pale 
and greatly demeans those who suffered at the cruel hands of the Nazis.  It does not merit 
analysis from the court”). 
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Perhaps the most valuable benefit of being able to identify a RAH fal-
lacy is that it highlights likely weaknesses in an opponent’s argument.  RAH 
fallacies typically arise from undeveloped or incomplete reasoning (as op-
posed to by an intentional effort to mislead or distract).  As a result, finding 
an opponent’s fallacious argument is a sign that the opponent has not tho-
roughly considered the issue.   

Identifying gaps in an opponent’s argument provides an opportunity to 
persuasively correct the error.  For example, if an attorney makes a RAH 
argument in the form of a weak analogy during an oral argument, their op-
ponent could point out that it is a weak analogy, explain why the analogy is 
weak, and then offer a strong, appropriate analogy in the alternative to con-
vince the court.  This technique of recognizing and redirecting the argument 
allows one who has found a RAH fallacy made by an opponent to fill the 
void with reasoned (and persuasive) analysis. 

CONCLUSION 

Reductio ad hitlerum arguments are a powerful, surprisingly common 
method for persuading others.  With practice, legal professionals can be-
come adept at spotting RAH arguments made by others and can avoid 
committing them in their own writing.  Using this small class of fallacies as 
a starting point, it is my hope that this Article will lead readers to improve 
their ability to detect and avoid logical fallacies in other forms.   

One fallacy not discussed in the body of this Article is the fallacist’s 
fallacy.  This fallacy occurs when a reader believes that just because an op-
ponent’s argument has a fallacy in it, the conclusion cannot be true.184  As 
Professor David Hackett Fischer put it, “[c]omplex theses are great chains 
of reasoning.  The fact that one link in the chain is imperfect does not mean 
that other links are necessarily faulty, too.”185   Put differently, just because 
there is an error in the logic of an argument, it does not mean that the argu-
ment is wrong or that the person making the argument is illogical.   

Avoiding the fallacist’s fallacy is not merely a way to avoid making 
mistakes when critiquing analysis, it is also a reminder to all who analyze 
the arguments of others to do so with modesty and humility.  If thoughtful 
jurists commit fallacies in their analysis, so too can (and do) we.  Judge 
Aldisert has warned:   

[D]on’t get [too] smug.  All of us commit fallacies every day in reaching judg-
ments—all of us, and that includes judges, lawyers, professors, preachers and au-
thors of books.  We do this because our thinking is not always reflective . . . . We 
sometimes “think” and “conclude” because we want a certain conclusion.  We 
think that wishing will make it so.  But this is not reflective thinking. . . .  

  
 184. See generally FISCHER, supra note 159. 
 185. See FISCHER, supra note 159, at 305. 
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. . . . 

To do our jobs as members of the legal profession, and of community and family 
units, and to earn the respect of those who know us and the accolade that we are 
clear thinkers, we have an obligation.  That obligation is to employ reflective 
thinking when called upon to solve a problem . . . .186 

Using the tools of classical logic can help us to spot reductio ad hitle-
rum arguments, as well as other sorts of invalid and unsound arguments.  
Focusing on these skills will, in turn, promote critical thinking when engag-
ing in legal analysis.  Still, as Judge Aldisert suggested, we must approach 
this work humbly, being mindful not to act rashly against the proponents of 
fallacies.  To do otherwise would make us no better than the Nazis. 

  
 186. ALDISERT, supra note 13, at 227-28. 
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